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EQUAL TREATMENT OF MIGRANT TURKISH 
CITIZENS IN THE EU: CONTRASTING THE KAHVECİ 

CASE WITH THE OLYMPIQUE LYONNAIS CASE 
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ABSTRACT 
Equal treatment on the grounds of nationality is a key concept in the law 

relating to the Ankara Association of Turkey with the European Union. The 
Kahveci case, decided by the Court of Justice in 2008, deals with the 
prohibition on discrimination against Turkish workers duly registered as 
belonging to the labour force of the EU Member States with respect to 
remuneration and other conditions of work. The case concerns professional 
sport (football). The present article compares the judgment in this case with 
another football case decided by the Court of Justice in 2010 under EU law, 
namely Olympique Lyonnais. However, this case concerned the prohibition of 
restrictions of free movement, rather than of discrimination on grounds of 
nationality. Could this much broader concept also be relevant in the context of 
the Ankara Association? 

ÖZ 
Vatandaşlık temelinde eşit muamele, Türkiye ile Avrupa Birliğinin Ankara 

ortaklığına ilişkin hukukunda bir ana kavramdır. 2008 yılında Adalet Divanınca 
karara bağlanan Kahveci davası, bir AB üye devletinin işgücü piyasasına yasal 
olarak dâhil bulunan Türk işçilerine yönelik ücret ve diğer çalışma koşulları 
bakımından ayrımcılık yasağı ile ilgilidir. Bu dava, profesyonel spor (futbol) İle 
alakalıdır. Bu makale, bu davadaki karar ile Adalet Divanı tarafından 20î O 
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yılında AB hukuku uyarınca karara bağlanan bir başka futbol davası olan 
Olympique Lyonnais davasını karşılaştırmaktadır. Bununla birlikte, bu dava, 
vatandaşlık temelinde ayrımcılık yasağından ziyade; serbest dolaşıma yönelik 
kısıtlamalar üstündeki yasak ile ilgili bulunmaktadır. Oldukça geniş bu kavram, 
Ankara ortaklığı bağlamında da alakalı olabilecek midir? 

Keywords: Association of Turkey with the European Union, workers, equal 
treatment, restrictions, professional sport 
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I. INTRODUCTION 

Turkey is associated with the European Union through the so-called Ankara 
Agreement^ (AA), which was signed in Ankara in 1963. Article 2 of the Ankara 
Agreement states that the aim is to promote the continuous and balanced 
strengthening of trade and economic relations between the parties. Together 
with an important Additional Protocol"* and the decisions taken by the 
Association Council, the Ankara Agreement forms the legal framework for a 
close and long-standing relationship between the EÜ and Turkey. Of particular 
importance is the Customs Union between Turkey and the EU that became 
operational on 1 July 1996, based on a decision by the Association Council.'* It 
is also through decisions by the Association Council that the position of Turkish 
migrant workers in the EU is regulated. At present, the main decision in this 
context is Decision 1/80.̂  

Importantly, the law from the Ankara Association does not concern only the 
parties to the Ankara Agreement, i.e. the Turkish State, on the one hand, and the 
EU*' and its Member States, on the other hand. Rather, the legal framework 
created by the Ankara Agreement and its related instruments also immediately 
concerns individuals, in particular Turkish nationals. Where national law is not 

^ Agreement establishing an Association between the European Community and its Member 
States, of the one part, and the Republic of Turkey, of the other part, signed in 1963, OJ 217 of 
29 December 1964, p. 3687 (German. Italian, French, Dutch), OJ 1973 C 113/1 ("Ankara 
Association Agreement"). 

^ Additional Protocol, signed on 23 November 1970 in Brussels and concluded, approved and 
confirmed on behalf of the Community by Council Regulation (EEC) No 2760/72 of 19 
December 1972, OJ 1973 C 133/17 (2008). 

^ Decision 1/95 of the Association Council of 22 December 1995, OJ 1996 L 35. 
^ Decision 1/80 of the Association Council of 19 September 1980, not published in the Official 

Journal. 
*• Since the entry into force of the Lisbon Treaty, the EU has succeeded the EC, which was the 

original signatory to the Agreement, though at the time under its original name of 'European 
Economic Community' (EEC). 
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in line with the law of the Ankara Association, individuals disadvantaged by 
this situation may be able to rely directly on the relevant provision. 
Accordingly, the rights enjoyed by individuals in this framework are of 
particular importance. The present article focuses on one particular aspect of 
these rights, namely the right to equal treatment in relation to the nationality of 
migrant Turkish workers in the EU Member States, or, to put it differently, the 
right to be free from discrimination on grounds of nationality. This article 
discusses the issue by contrasting two decisions of the Court of Justice of the 
European Union: KahveciJ a July 2008 case conceming a Turkish footballer 
(soccer player) who worked in Spain and experienced discrimination on 
grounds of nationality, and Olympique Lyonnais,^ a March 2010 case 
conceming a French footballer who wished to work in the UK and deaU with a 
restriction (rather than equal treatment/discrimination). Both cases reached the 
Court in 2008. Quite apparently, the Court found Kahveci quite easy and 
decided it quickly, as reflected by the date of the judgment and the use of the 
simplified preliminary procedure. For Olympique Lyonnais, the Court took 
more time, using the ordinary preliminary ruling procedure but sitting as the 
Grand Chamber (which indicates the importance of the case). 

Before turning to the issue of equal treatment and to the two cases just 
mentioned, it should be added that besides equal treatment, Turkish migrant 
workers are also granted other rights under the Ankara Association. Particularly 
important is the right under Decision 1/80 to a work pemiit and to residence in 
an EU Member State under certain conditions, as well as rights of certain family 
members of Turkish workers. However, these family member issues are not 
discussed in the present paper, which focuses on the equal treatment of workers. 
Further, Decision 1/80 prohibits the introduction of new restrictions on the 
conditions of access to employment applicable to workers and members of the 
families legally resident and employed in the respective territories of the parties. 
This so-called 'standstill provision' will be mentioned later, when contrasting 
the prohibition of discrimination on grounds of nationality with that of 
restrictions.^ For a very useful and interesting account of the Court's case law 
on free movement of persons between Turkey and the EU in general, the article 
by Tezcan/Idriz in the Common Market Law Review is particularly 
recommended.' 

Case C-152/08 Real Sociedad de Futbol SAD, Nihat Kahveci v Consejo Superior de Deportes. 
Real Federacion Espanola de Futbol [2008] ECR 1-6291. The text of the Court's judgments are 
available at http://curia.europa.eu/junsp/cgi-bin/form.pi?Iang=en or http://eurlex.europa.eu/ 
RECHmenu .do? ihm lang=en. 
Case C-325/08 Olympique Lyonnais SASP v Olivier Bernard and Newcastle United FC, 

judgment of 16 March 2010 (Grand Chamber). 
^ Most recently e.g. Case C-462/08 Ümit Bekleyen v Land Berlin,'}\iĞ%mcni of 2\ January 2010. 
'" Narin Teczan/Idriz, Free movement of persons between Turkey and the EU: To move or not to 

move? TTie Response of the Judiciary, 46 COMMOti MARKET LAVJ REVIEW 1621 (2009). 

http://curia.europa.eu/junsp/cgi
http://eurlex.europa.eu/
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11. EQUAL TREATMENT FOR MIGRANT WORKERS 

Like in EU law, equal treatment on the groimds of nationality is a key 
concept of the law stemming from the Ankara Association, and like in EU law it 
can be found in different contexts and on different levels of law. On the most 
general level. Article 9 AA states the principle in a general manner: 

The Contracting Parties recognise that within the scope of this 
Agreement and without prejudice to any special provisions which may 
be laid down pursuant to Article 8, any discrimmation on grounds of 
nationality shall be prohibited in accordance with the principle laid 
down in Article 7 of the Treaty establishing the Community. 

Under present EU law, the reference in this provision to "Article 7 of the 
Treaty establishing the Community" must be read as concerning Article 18 of 
the Treaty on the Functioning of the European Union (TFEU), which, following 
the Lisbon revision, is the new name of the revised European Community (EC) 
Treaty). 

Regarding the legal position of migrant workers, two provisions hi particular 
are relevant, namely Article 37 of the Additional Protocol and Article 10(1) of 
Decision 1/80." As will be seen later, both of them are relevant to the Kahveci 
case. Article 37 of the Additional Protocol provides: 

As regards conditions of work and remuneration, the rules which each 
Member State applies to workers of Turkish nationality employed in 
the Community shall not discriminate on grounds of nationality 
between such workers and workers who are nationals of other Member 
States of the Community. 

This is repeated in Article 10(1) of Decision 1/80 of the Association 
Council: 

As regards remuneration and other conditions of work, the rules which 
the Member States of the Community apply to Turkish workers duly 
registered as belonging to their labour forces shall not in any way 
discriminate on grounds of nationality between such workers and 
Community workers. 

Again, following the Lisbon revision, the references to the "Community" in 
these provisions must be read as concerning the European Union, which, since 

' Decision 1/80 further contains a non-discrimination provision concerning the access to 
education for children of Turkish workers, namely Art. 9. Also. Decision 3/80 on social security 
(OJ 1983 C 110/60) contains a prohibition of discrimination on grounds of nationality, namely 
Art. 3(1). 
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the entry into force of the Lisbon Treaty, has replaced and succeeded the 
European Community. 

Article 37 of the Additional Protocol and Article 10(1) of Decision 1/80 
must be read in the context of other provisions of the Ankara Association 
concerning the free movement of persons. The starting point in this regard is 
Article 12 AA, which envisages the introduction step-by-step of the free 
movement of persons. Following the entry into force of the Ankara Agreement, 
this was attained through decisions of the Council of Association set up under 
the Agreement, although only to some extent. Under the decision at present in 
force, namely the already mentioned Decision 1/80, Turkish workers do not 
have an original right to freely access the labor market of an EU Member State. 
Rather, admitting them is a matter for the national law of the Member States. 
However, once a Turkish worker is lawfully established in the EU, Article 6(1) 
of Decision No 1/80 provides for certain rights in relation to the access to 
employment: 

Subject to Article 7 on free access to employment for members of his family, 
a Turkish worker duly registered as belonging to the labor force of a Member 
State: 

-shall be entitled in that Member State, after one year's legal 
employment, to the renewal of his permit to work for the same 
employer, if a job is available; 

-shall be entitled in that Member State, after three years of legal 
employment and subject to the priority to be given to workers of 
Member States of the Community, to respond to another offer of 
employment, with an employer of his choice, made under normal 
conditions and registered with the employment services of that State, 
for the same occupation; 

-shall enjoy free access in that Member State to any paid employment 
of his choice, after four years of legal employment. 

In this respect, the situation is different under EU law where migrant 
workers with the nationality of an EU Member State enjoy the right to market 
access under Article 45 TFEU, as well as the right to movement and residence 
under Directive 2004/38/EC.'^ According to Article 45(1), "[fjreedom of 
movement for workers shall be secured within the Union." Article 45(2) 
specifies that the freedom of movement "entails the abolition of any 
discrimination based on nationality between workers of the Member States as 

' Directive 2004/38/EC on the right of citizens of the Union and their families members to move 
and reside freely within the territory of the Member States, OJ 2004 L 158/77 (as corrected). 
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regards employment, remuneration and other conditions of work and 
employment." Regulation 16l2/68/EC'^ further specifies the areas in which 
equal treatment is called for. In addition to equal treatment and in the context of 
market access, Article 45 also guarantees the right of free movement to not be 
burdened with other restrictions. This is not evident from the wording of the 
provision which does not mention the term 'restriction,' but is based on the case 
law of the Court of Justice.''' As will be seen later, the prohibition of restrictions 
is at the basis of the Court of Justice's decision in the Olympique Lyonnais case. 

m . EQUAL TREATMENT OF TURKISH WORKERS: 
TWE. KAHVECI CAS^ 

A. The facts of the ^a/ive« case 

Mr Kahveci, a Turkish national, lived in Spain and worked as a professional 
footballer for the club Real Sociedad de Futbol SAD. Holding a work permit 
and a so-called non-Community player's license, Mr Kahveci applied through 
his club to Real Federaciân Espanola de Futbol (RFEF) for a professional 
Community player's licence. By decision of 5 February 2002, based on the 
RFEF's General Regulations in conjunction with the agreement concluded on 
28 May 1999 between the RFEF and the National Professional Football League, 
the RFEF refused Mr Kahveci's application. The rules in question limit the 
number of players who may have the nationality of a country not belonging to 
the European Economic Area {EEA, i.e. the Member States of the European 
Union as well as Norway, Iceland and Lichtenstein) in national competitions. 

Mr Kahveci appealed the RFEF decision to the Consejo Superior de 
Deportes (Higher Sports Council). He argued that the above-mentioned rules 
are contrary to European law in that a Turkish footballer in his situation has the 
right to be treated in the same way as EU/EEA nationals (i.e. no limits in 
numbers) under Article 37 of the Additional Protocol and under Article 10(1) of 
Decision 1/80. When his appeal was dismissed, Mr Kahveci brought an action 
to the Tribunal Superior de Justicia de Madrid. The Tribunal decided to stay 
the proceedings and requested from the Court of Justice a preliminary ruling on 
the following question: 

Does Article 37 [of the Additional Protocol] preclude a sporting 
federation from applying a rule to a professional sportsman of Turkish 
nationality, lawfully employed by a Spanish football club, as in the 
main proceedings, under which clubs may use only a limited number of 

13 Regulation 1612/68/EEC on freedom of movement for workers within the Community, OJ, 
English Special Edition, 1968(11), p. 475. 

'* See Section IV infra. 
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players from non-member States not belonging to the European 
Economic Area in national competitions? 

B. The Court's Judgment 

In answering this question, the Court reUed heavily on two previous 
judgments in similar cases, namely Kolpak^^ and Simutenkov, both of which 
also concerned sports and equal treatment, ahhough in a context different from 
the Ankara Agreement.'^ The reason for the Court's reference to these cases is 
the fact that the wording of Article 37 of the Additional Protocol is very similar 
to the non-discrimination provisions in the (former) Europe Agreement with 
Slovakia'^ (which was at issue in Kolpak) and in the EU-Russia Cooperation 
and Partnership Agreement'^ (which was at issue in Simutenkov). According to 
this previous case law, rules according to which clubs are authorized to field, 
during league or cup matches, only a limited number of players from non-
member countries that are not parties to the Agreement on the European 
Economic Area (EEA), were contrary to the prohibitions of discrimination on 
grounds of nationality under the agreements mentioned. Rules on the number of 
players in matches fall under the term 'working conditions' since they directly 
affect the participation in matches of a professional player, national of non-EEA 
member country, who was already legally employed in the host Member State.̂ '* 

A further part of the judgment in the Kahveci case concerns the direct effect 
of Article 37 of the Additional Protocol, i.e. the possibility of an individual to 
rely on this provision before a national court in an EU Member State where the 
national law is contrary to the Ankara Association law."' Again drawing an 
analogy to its judgments in Kolpak and Simutenkov, the Court found that Article 
37 is directly effective since it is clear, precise and unconditional. The Court 

'̂  Case C-438/00 Deutscher HandballbundeV v Maws Kolpak [2003] ECR 1-4135. 
^̂  Case C-265/03 Igor Simutenkov v M'misterio de Educacion y Cullura and Real Federacidn 

Espanola de Fûtbo\ [2005] ECR 1-2579. 
'"'/Ca/ive'cj, para. 21. 
'̂  Europe Agreement establishing an association between the European Communities and their 

Member States, of the one part, and the Slovak Republic, of the other part, signed in 
Luxembourg on 4 October 1993 and approved on behalf of the Communities by Decision 
94/909/ECSC, EEC, Euratom of the Council and the Commission of 19 December 1994, OJ 
1994 L 359, p. 1. 

" Agreement on partnership and cooperation establishing a partnership between the European 
Communities and their Member States, of one part, and the Russian Federation, of the other 
part, signed on 24 June 1994, OJ 1997 L 327/3. 

^̂  Kahveci, para. 24. 
'̂ Kahveci, para. 29 and 30. > 


