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ABSTRACT

There were three different sources for the concept of ‘tradition’ which was
attributed a considerable value in ancient Middle-Eastern Turkish society: rules
established by the Khans, rules legislated by the Assembly and rules which took
Sform slowly in public life, called “Yosun Law.” The rules which appeared in
these ways had to be equitable and all people in the society — including the
Khans — had to obey them.
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Eski Orta Dogu Tiirk Toplumu'nda kendisine dnemli bir deger atfedilmis
olan "gelenek" kavramimin ii¢ farkli kaynagi vardi: kaganlar tarafindan
olusturulmug kurallar, meclis tarafindan ¢ikarilan kurallar ve "Yosun Hukuku"
denen toplum hayatinda yavas yavas sekillenerek olusan kurallar. Bu sekilde

ortaya ¢ikan kurallar adil olmali ve bu kurallara toplumdaki tiim kisilerce -
Kaganlar da dahil olmak iizere- itaat edilmeliydi.
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I. INTRODUCTION

In the view of the ancient Turks, ‘tradition’ mostly expresses the rules
related to the establishment, regulation and operation of the state. Turks also
used this expression in terms of family life. In this sense, tradition means
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‘custom.” In this article, the concept of ‘tradition’ has been dealt in the
framework of the ‘tradition of the state.”

Turkish tradition is the sum of the rule from laws — including those from the
Khans — which must be obeyed by the members of society. Tradition has such
an importance that the prescription of rules and the compliance with the
principles of equality and justice have been mentioned among the most
important conditions for the continuity of the competence of the Khan and the
state. Because of this, the literature has always emphasized that tradition is very
important and has the most important place in the state; a nation that has lost its
tradition is considered to be extinct. It has always been demanded from the
Khans to act in accordance with tradition. Khans have always assumed that this
as a very important aspect and felt responsible to the people to uphold tradition.
Khans who have not acted in accordance with tradition and have not been
successful in the administration were not able to continue their work but were
instead required to explain themselves.

In the ancient Middle-Asian Turkish law, the source of tradition was the
“Khans.” Furthermore, the decisions taken in the assembly constituted a part of
the tradition. The custom and usage rules which appeared slowly but
spontaneously in society (Yosun) have been accepted as another source of
tradition. However, the Yosun can only become tradition when the support of
the Khan at the time of instigation. The Khan established the legal regulation of
the society by based on his own orders and if available, the decisions taken by
the assembly into the decisions which he has accepted as his own. In such a
case, the central position of the Khan in the formation of tradition is very
remarkable.

By all means, in the formation of tradition, the effect of the immigrant life
style of the Turks in Middle-Asia must be acknowledged. The great importance
dedicated to tradition in the ancient Turkish Society has not remained limited to
Middle Asia but has been valid for ages and ages in all the Turkish states that
have been established.

A similar case may be said for Mongols which have a close relationship with
the Turkish people and whose state structure is similar to that of Turkish.
Genghis Khan, the famous Mongolian emperor, had warned his nation to
definitely not give up customs in order to maintain their domination throughout
the world.

The absolute obedience to custom (laws) and its importance for providing
justice had continued in the states which were established by Turkish people
after they accepted the Islamic religion. However, a totally new understanding
occurred with acceptance of the Islamic religion. On one hand Turkish-Islam
emperors applied legal laws determined by the Koran, the Sunna, the Iema and
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the Comparison; on the other hand, they used the authorization to bring new
rules, by taking into consideration state’s needs and benefits, provided that these
rules would not be against the spirit of Islamic Law. Therefore, the rules made
in this way are called ‘customary law.” Undoubtedly, the authorization to enact
such had been valid for all Islamic emperors but had been especially premier in
[slamic Public Law. Emperors tried to take up fields of law which remained
open under the Islamic Law in spite of ancient Turkish traditions because of the
fact that Islamic Public Law had been organized very poorly in the sources.
The authorization to enact customary law had been used as a means to fill this
void. As for the Islamic Private Law, it had been well developed during the
period in which the majority of the Turkish people had adopted Islam and it had
been processed, accepted and applied immediately and exactly by the Turks.

As can be easily seen, the authorization for emperors to enact legal rules,
despite being more confined in comparison with the Middle East period, had
continued in Turkish states established after the adoption of [slam religion. This
case 1s valid for the Classic period of Ottoman Empire which is considered one
of the strongest Islamic states.

By the declaration of ‘Tanzimat’ in 1839, the period of reception had been
launched. The Ottomans, who applied Islamic Law by mixing it with the
traditions adopted in Middle Asia, took most of their rules, including their
Constitution, from the West. With these rules, providing equality among the
citizens had been the goal, but they could not prevent multi-headed
administration of law. Even while they were enacting new rules, the old ones
had to be preserved to some extent. Additionally, the courts continued their
duties even while having a great deal of conflict about their duties and authority
for this reason.

Many internal and external reasons, such as the deterioration of education
and land, pressure of the Western states on the Ottoman Empire and the
capitulations which were hard to remove, brought about the end of the Ottoman
Empire, which became the precursor of the new Turkish state. The Turkish
Republic created a secular and modern legal system by taking lessons from the
negative experiences of the past. Also, it accepted the rule of law as a primary
principle for the new scheme of government. Thanks to the fact that sovereignty
belongs to a nation unconditionally, the nation as a whole and the Turkish
Grand National Assembly, which would use this sovereign authorization on
behalf of the nation, became the primary source of law.

As can also be seen, there were only changes made to the customs in Turkish
states in history, but the importance given to the custom, particulrlay to the
rules, had not been lost.
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The rule of law and the fact that it is accepted because of the presence of the
state, the importance and principles of justice could only be achieved by
behaving in compliance with the customs (rules), which are the aspects of
society which the Turkish people have primarily valued throughout each period
of history.

The next section will deal with the homeland of the Turks as the basis for
their customs, followed by the concept of the ‘Khan’ in Section III. The three
sources for rules in ancient Turkish society will be dealt with in Section IV,
with Section V dealing the necessity for justice in the application of these rules.
Section VI then concludes.

Il. THE HOMELAND OF TURKS: “MIDDLE ASIA”

Before analyzing the emergence of ancient Turkish Law, we must deal with
the geography called ‘Middle-Asia’ which has formed Turkish Law for the most
part as well as the life styles of the ancient Turks in that region.

As is well-known, the geographic character of the region described as the
homeland of the Turks had great similarities throughout most parts of the
country. Except for some arable lands watered by the Tarim, Seyhun and
Ceyhun Rivers, for example, and some oases, the country was thoroughly
moorland and desert. These features presented a suitable landscape for the
immigrant culture for the Turks. The Turkish tribes were obliged to migrate to
other regions because of the droughts, deterioration of their living conditions,
enemy invasions and strong tribal pressures after having stayed in a region for
awhile." According to the Chinese people, Turks were living by following the
grasses and waters. They were carried away their tents by carts or with horses to
convenient places for their animals, and were moving in accordance with the
seasons. For this reason, the Chinese people called the ancient Turks “The Folks
with High Wheeled Carts.” * Subjects like horse cultivation, horse care, horse
preparation to pull their vehicles and horse treatment emerged as dynamic,
reeling and expedient issues for the Turks. Therefore, the migrations were
always been supposed to be made quickly. Figuring out that the enemies were
also very quick, being quick and disciplined were very important for the Turks.
The obligation of being on watch for external dangers made protection and
watch duty a requirement not only for the soldiers but also for the civilians.’

! For detailed information about the geographic features of Middle-Asia, the homeland of the
ancient Turks, see Coskun Ugok, Ahmet Mumecu, and Giilnihal Bozkurt, TORK HUKUKU TARIHI
[TurkisH LEGAL HisTORY] 18 (Ankara 2006).

? Bahaeddin Ogel, TURK KULTORUNON GELISME CAGLARI [ERAs OF TURKISH CULTURAL
DEeVELOPMENT] Vol. 11, 15 (Istanbul 1971).

*Id, at 16-18.
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I11. THE FORMATION OF COMPETENCES OF THE KHANS
BY THE IMMIGRATION LIFESTYLE

To direct the people and establish discipline were considered as very
important responsibilities of the Khan. In this framework, the most important
responsibilities of the Turkish Khan was the formation of efficient laws and
their application as required. * It was obligatory that the Khan had this very
important responsibility in order to keep together this dynamic immigrant folk
and to bind the tribes to his own authority. ’

The authority of the Khan to lay down laws was affected not only by the
immigrant lifestyle but also by the ancient Turkish understanding of
sovereignty. The ancient Turks believed that the sovereignty of the Khan had
been given by the Tengri.’ According to this belief, the Tengri gave the right of
sovereignty to one family in the people and this family then had the right to
govern the people. The state was considered to be a shared property of this
chosen family. All the male members of the chosen family had a right to
participate in the governance. If one of the members of the family was chosen
Khan as well, the right of governance belonging to the other members of the
family continued. " For this reason, the Khan distributed that land of his country
among the male members of his family; this is the basis for all political
boundaries in the ancient Middle-Asian Turkish States. The Khan assigned the
male members of his family as governors to certain regions of his country and
these people could govern the region as they wished; they could establish laws,
they could impose taxes and could use their own authority to punish
transgressors;; the Khan did not interfere with their ruling style. If the Khan had
a strong personality, he could secure cooperation among the family members,
and this was considered to be a good sign that the state was ruled very well. On
the other hand, if the Khan did not have a strong personality, keeping the family

* Halil Cin and Ahmet Akgiindiiz, TURK HUKUK TARIHI, VOL. I - KamMU HUKUKU, [TURKISH LEGAL
HisToRY, VoL I - PuBLIC Law] 42-43 (Konya 1989); Halil Cin and Giil Akyilmaz, TURK
HUKUK TARIHI [TURKISH LEGAL HISTORY] 39 (Konya 2003).

* For discussion of the role that a migratory lifestyle plays in forming legal rules, see Ellen C.
Semple, INFLUENCE OF GEOGRAPHICAL ENVIRONMENT (London, 1911); Sven Hedin, THROUGH
AsIA (London, 1893); and Kaare Gronbech, THE STEPPE REGION IN WORLD HISTORY, VoL I 54

~ (Copenhagen, 1959).

% It has been accepted that in the pre-Islam Turkish states, Tengri gave Khan political sovereignty;
the people shared this belief. Although Khan received his powers from Tengri, he did not get a
blessed personality but was accepted as a human with his duties more emphasized than his
rights. See Giilgin Candarlioglu, UYGUR DEVLETLERI TaRrHI VE KULTURU [UYGAR STATE
HisTORY AND CULTURE], Vol. I, 209 (Ankara, 2002).

" Halil inalcik, OSMANLILARDA SALTANAT VERASETI USULU VE TURK HAKIMIYET TELAKKISIYLE
[LGISI [SULANATE SUCCESSION PROCEDURE AND TURKISH SOVEREIGNTY FROM THE OTTOMAN
POINT OF REFERENCE], 14 AUSBFD (1959); Ahmet Mumcu, OSMANLI DEVLETI’NDE
SIYASETTEN KATL [MURDER AS POLICY IN THE OTTOMAN STATE] 36 (Ankara, 1985).
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members under control would be very difficult and the rupture of the state
would be very easy.” The Turkish history of the Middle-Asia is full of examples
how the state was ruptured in a short time through the governance of weak
Khans. Finally, of particular importance in the rupture of the states was
breaking the stable rule of laws and not acting in accordance with tradition.

IV. THE FORMS OF EMERGENCE OF THE RULE OF LAW
IN THE MIDDLE ASIA TURKISH SOCIETY

In ancient Middle-Asia Turkish society, we can talk about the emergence of
the rules for laws in three ways: the establishment of law by the Khans, the
establishment of the Rule of Laws by the Assembly, and establishment of law
by customary usage.

A. The Establishment of the Rule of Laws by Khan

The Khan was considered to be a source of legislation in ancient Middle-
Asia Turkish law. This authority can be explained by the sovereignty stemming
from the Ts‘:ngri.g For example, Bumin Khan, the founder of the Goktiirk State,
organized the country and tradition of the Turkish nation after his accession to
the throne, then he spread his sovereignty to the whole world and established
his empire. Elteris Khan, who gave independance to the Goktiirk State which
collapsed in the end, revitalized the tradition of the Turkish nation for a
period." Bilge Khan mentioned the importance of laying down a law by saying
“...After | have ascended the throne, I gave these important laws to the people of
the whole world.”"' When the Khan laid down laws, this step transformed those

# Ugok, Mumeu, and Bozkurt, supra note 1, at 206,

? Kut comes from Tengri. See Masao Mori, RECONSIDERATION OF THE HSIUNG-NU STATE 23
(Tokyo, 1973).

1% Mahmut Arslan, Eski Tiirk Devlet Anlayvigi ve Cifie Hiikiimdarltk Meselesi [State Analysis of the
Ancient Turks and the Issue of Dual Sovereignty], FIRAT UNIVERSITESI TARIH METODOLOJISI VE
TURK TARIHININ MESELELERI KOLLOKYUMU [FIRAT UNIVERSITY HISTORY METHODOLOGY AND
TurkisH HISTORY IsSUES CoLLoQuUIUM] 226 (Elazig, 1990).

"' Vilhelm Thomsen, COZULMUS ORHUN Y AZITLARI [DECODED ORHUN INSCRIPTIONS] 158 (Vedat
Koken, trans., Ankara, 1993). The statement of Bilge Khan emphasizes the duty of Khans to
lay down rules as laws but on the other hand it highlights the world sovereignty in the ancient
Turks. Turks believed that the Tengri was protecting only their nation and rendered them
dominant to the whole world. The statement mentioned in the Orhun Legend: “Above the blue
sky, down the brave ground was created, and between these two the human being was created.
Onto the human being my ancestos Bumin Khan and Istemi Khan sat down™ (ibid, at 88) shows
that there was a belief that between the countries and races there was not to be discrimination
and all the world regions and societies were under the Khans’ regime. “I acceded to throne
because the Tengri wanted that and T organized the whole nations in the world” (ibid, at 110.)
and “All the tribes from the east wind to the westerly wing obeyed me.” (ibid, at 24.) With
these statements, the same thing is being explained.

In the Ofuz Khan legend, we can see these statements related to the subject: * I am the Khan
of the Uygurs and the Khan of the whole world.” According to this legend, Oguz Khan came






