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THE ROLE OF COMPETITION LAW IN THE
TURKISH PRIVATIZATION PROCESS
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Abstract

In Turkey, privatization entered into the political agenda in the 1980s. In
the 1990s, there were significant policy changes favoring privatizations but
most of the attempts made failed to produce privatizations in the end. The
privatization movement in Turkey gained real momentum with the new
millennium; especially in the last five years, the number of privatizations has
reached record figures. Leaving political factors aside, this is a resull of legal
reforms that created an efficient system by conducting privatization through an
independent public authority — the Privatization Authority. On the other hand,
Turkey introduced modern competition regulations in the late 1990s which
created another independent public authority, the Competition Authority. The
Competition Authority is at the center of enforcement of competition laws.
Naturally, privatization and competition laws are interrelated. Turkish legal
system has produced a set of rules to prevent anti-competitive situations after
privatization, so the Competition Authority plays an important role in the
privatization process. There is a need to discuss the role of competition law in
the Turkish privatization process at all stages of the privatization process, this
article attempts to fill that need.
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Ozet

Ozellestirme Tiirkive 'de 1980 lerde politik ajandaya girmistir. 1990 larda
dzellestirmeyi destekleyen yonde dnemli politik degigiklikler olmustur, fakar bu
cabalarin  ¢ogu sonug diretmek konusunda basarisiziiga  ugranugslardir.
Milenyum ile birlikte Tiirkiye 'deki ézellestirme hareketi onemli bir ivme
kazanmigtir; ozellikle son 5 yilda dzellestirme rakamlar: rekor seviyelere
ulasmigtir. Politik etkileri bir yana bwrakirsak, bu durum ozellestirmenin
bagimsiz bir kamu kurumu --Ozellestirme Idaresi Baskanhgi-- tarafindan
yiiriitiilmesi yoniindeki yasal reformlarinin bir sonucudur. Diger tarafian,
Tiirkive 1990°larim sonunda, baska bir bagimsiz kamu kurumu -- Rekabet
Kurumu -- olugturulmasini ongoren modern rekabet hukuku diizenlemelerini
kabul etti. Rekabet Kurumu rekabet hukukunun uygulanmasinda merkezi bir
role sahiptir. Ozellegtirme ve rekabet hukuku birbiri ile dogal bir baglant:
igerisindediv. Tiirk hukuk sistemi ézellestirme  sonrast  rekabete  aykirt
durumlarin olusmasint engellemek icin bir takim hukuk kurallar: kovmustur.
Bunun sonucu olarak Rekabet Kurumu ézellestirme siivecinde onemli roller
tistlenmektedir. Rekabet Kurumu'nun Tiirkiye 'deki dzellestirme siirecinin her
asamasindaki roliiniin tartisilmasina ihtivag vardir. Bu makale, bu ihtivaci
giderme amacmdadir.
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I. INTRODUCTION

Privatization is a product of liberalization policies applied by capitalist
market economies. Liberalization can be defined as the abolishment of all
official, economic and legal obstacles and removal or reduction of public
control of markets and the privatization of public services in order to create a
better functioning market economy.' Privatization can be defined in different
ways according to the field of study to which it is connected. In a legal
approach, privatization is defined by the Organization for Economic Co-
operation and Development (OECD) as the “...transfer of ownership and
control of government or state assets, firms and operations to private

" Gamze Oz. REKABET POLITIKASI VE OZELLESTIRME SEMPOZYUMU, 5 KASIM 1999 [ COMPETITION
POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999] 46 (Competition Authority, Ankara,
2000).
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investors.” From the perspective of Turkish competition law, privatization can
be defined as a transfer of enterprises, as stated in Article 1{A) of the Act
Concerning Arrangements for the Implementation of Privatization
(‘Privatization Act’),” into private enterprises with the aim of increasing
eccnomic efficiency by pursuing the principles set forth in Article 2 and the
process set forth in Article 18 of the Privatization Act.

Privatization has usually been considered together with deregulation in
recent years. Deregulation refers either to the simplification of economic rules
or to the opening up of regulated sectors, occupied by public or private
monopolistic entities, to free competition. Accordingly, the main objective of
deregulation policies is to break down the barriers that protect certain economic
activities, regardless of whether they are carried out under public initiative or
not.* Therefore, even though privatization of public monopolies usually leads to
deregulation, it should be noted that privatization and deregulation are different
functions.

In the last two decades, the attempts to privatize have gained momentum in
Turkey and since 1984, 188 companies have been privatized, many of those
completely free of government ownership.® Some of these companies are quite
big and have monopolistic characteristics, such as Turkish Telecom (Tirk
Teiekom) and Turkish Petroleum Refineries (Tiipras). Moreover, the operations
licenses of many atrports and ports have been transferred to private enterprises.
Since 1984, total proceeds from privatization have exceeded 38.6 Billion USD.
Especially in the last 5 years, there has been a huge increase in privatization: in
2005, 8.2 Billion USD; in 2006, 8.1 Billion USD; in 2007, 4.3 Billion USD; in
2008, 6.3 Billion USD; and in 2009, 2.3 Billion USD worth of privatizations
were completed.® This trend is likely to continue as privatizations of energy
supply and distribution companies (including the domestic water supply) have

% Qrpanization for Economic Cooperation and Development [hereinafter OECD), GLOSSARY OF
INDUSTRIAL QRGANISATION ECONOMICS AND COMPETITION Law (R. S. Khemani and D. M.
Shapiro, ed., 1993). available at http://www.oecd.org/dataoecd/ 8/61/2376087.pdf {last visited
Apr. 3,2010).

3 Act on the Protection of Competition, Law 4054, Dec. 7, 1994, promulgated in Official Gazetie
22140, Dec. 13, 1994 [hereinafter “Competition Act”], available at
http://www.rekabet.gov.tr/index.php?Say fa=sayfaicerik&icld=165 (last visited Apr. 5, 2010).

% See generally Maria A. O. Almon, Maria A. S. Dominguez, and Francisco Gonzalez-Gomez,
Privatization, Deregulation and Competition: Evidence from Spain, 6 REVISTA DE ECONOMIA DEL
Rosar1o 1 (2003).

5 Republic of Turkey Privatization Administration, Completely Privatized Companies, at
http://www,oib.gov.tr/program/uy gulamalar/completely_privatized. htm (last visited Apr. 11,
2010).

® For detailed statistics, see Republic of Turkey Privatization Administration. Privatization
Implementations By VYears, at http/iwww.oib.gov.tt/program/uygulamalar  /1985-2004_
years_table.htm (last visited Apr. 11, 2010).


http://www.oecd.org/dataoecd/
http://www.rekabet.gov.tr/index.php?Sayfa=sayfaicerik&icId=165
http://www.oib.gov.tr/program/uygulamalar/completely_privatized.htm
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been put onto the privatization agenda by the government.

From a legal perspective, in Turkey, the process of privatization is subject to
regulation under many areas of law, which include constitutional,
administrative, financial market and competition laws. On the other hand,
privatization is a public policy issue. Thus, privatizations should be conducted
with the goal of achieving maximum public benefit. The privatization process
starts with the decision to transfer the enterprises being privatized to the
Privatization Authority and continues until the final transfer of those enterprises
to the private owner. In this process, the Privatization Authority and the
Competition Authority undertake the most important roles, but other public
authorities, such as the Capital Market Board of Turkey, may have a role.”
There is a strong connection between privatization and competition laws
because both aim to increase efficiency in the market. That is why privatization
is considered to be a part of competition policy.® All these close connections
force privatization and competition authorities to cooperate during the
privatization process.

In determining general privatization policy, it should be underlined that the
aim of increasing state revenues should not be the only aim of privatization;,
there should be further social benefits. This fact was stated clearly by Romano
Prodi, President of the European Commission from {899-2004, as
“Iplrivatization cannot aim only at increasing state revenues. With other
benefits, revenue income should be one of the positive results of
privatization.”*® Accordingly, private monopolies should not replace public
monopolies.'' This aim of preventing monopolies that might arise after
privatization has been clearly stated by a government minister.”” Moreover,
efficient de-regulation and re-regulation policies should play an active role by
facilitating involvement of public institutions.”> One of the more valuable parts
in this process is an independent public authority that functions as a competition

7 Turgut Tan. REKABET POLITIKASI VE OZELLESTIRME SEMPOZYUMU, 5 KASIM 1999 [COMPETITION
POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999] 25 (Competition Authority, Ankara,
2000).
& Oz, supra note |, at 47.
* Tamer Mufiacglu, Presideni of the Competition Authority, REKABET POLITIKASI VE
OZELLESTIRME SEMPOZYUMU, 5 KaSiM 1999 [COMPETITION POLICY AND PRIVATIZATION
%YMPOSIUM, 3 NOVEMBER 1999] 3 (Competition Authority, Ankara, 2000).

id at 8.
'" Mario Siragusa, Privatization and EC Competition Law, 19 FORDHAM INT'L L. J. 999, 1006
(1996).
2 Yiksel Yalova, REKABET POLITIKAS! VE OZELLESTIRME SEMPOZYUMU. 5 KasM 1999
[COMPETITION POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999} 8§ (Competition
Authority, Ankara, 2000).
1 See generally Siragusa, supra note 11,
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law enforcement agency. The Competition Authority is the product of this
ERT
period.

In one case, the Turkish Constitutional Court clearly stated that the
efficiency of the market economy is dependent on a well-organized and
competitive environment.'” In a legal environment that allows monopolization
and domination, the market economy loses efficiency. Therefore, in
privatization law, there should be a special reference to regulations that prevent
the emergence of monopolistic and dominant undertakings. This decision was
based on Articles 167 and 172 of the Turkish Constitution which require the
state to take necessary measures in order to protect the market and prevent
monopolies and to facilitate consumer protection. However, it usually takes
years to create the basis of a regulatory framework in developing countries.
Due to this lack of regulatory measures in the early period of privatization,
some important privatizations were annulled by the courts.'® As a result, there is
a need to examine rules created by the Turkish legal system.

The discussion in this article focuses next on explaining the general legal
framework. Following this, the rules brought by the regulations of the
Competition Authority will be examined. In particular, the article discusses the
competition regulations that define the conditions under which privatization will
be completed and be valid, what types of mergers and acquisitions have to be
declared to the Competition Authority, the procedures to be followed by the
Authority, the duties of the Competition Board and the legal status of the
decisions made by the Board. The efficiency of the regulations will be tested by
giving examples of cases. Further examination will be devoted to questioning
the efficiency of the regulations and questioning as to whether they cover all the
measures necessary to prevent anti-competitive behavior which might arise after
privatization, to include a focus on regulation of the interaction between market
deregulation policies and competition law.

II. GENERAL LEGAL FRAMEWORK

Once the privatization process is started, the existence of a body of efficient
competition law is of absolute necessity.” Many privatized public enterprises
have monopolistic characteristics; privatization of these enterprises might

" Mufiaoglu, supra note . at 6.

"Turkish Constitutional Court, File 1994/49, Decision 1994/45-2, Jul. 7, 1994, published in
Official Gazette 22047, Sep 10, 1994,

'® Tan gives examples of the annulled privatization of 3 cement factories belonging to CITOSAN,
which were sold to a French company: similarly, block sales of USAS te a Skandanivian
company were annuled. See Tan, supra note 7, at 26.

7 Oz. supra note 1, at 49; Seven Biilent, LEGAL ASPECTS OF PRIVATIZATION: A COMPARATIVE
STUDY OF EURQPEAN IMPLEMENTATIONS 274 (Dissertation.com, 2002).
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actually create monopolies or dominant undertakings in the market.'"® This
might damage an already fragile Turkish economy. Therefore, Article 2/d of the
Privatization Act states “preventing the negative effects resulting from a
monopolistic structure” is one of the main principles of the privatization
process. Accordingly, Article 16 of the Privatization Act provided some
measures in order to protect competitive economy, but this article was revoked
on 03 July 2005. Actually, after the Privatization Act, the Act on the Protection
of Competition (hereinafter the “Competition Act”) came into force. According
to a decision of the Turkish Danistay:

the Act on the Protection of Competition regulates the area of
protection of competition as a general act and took effect after the
Act on Concerning Arrangements for the Implementation of
Privatization (official number 4046). Thus, the new Act implicitly
revoked the Article 16 of the Privatization Act and thus the
Competition Act should be applied to subsequently privatized
enterprises.'”

In a narrow interpretation, privatized enterprises are considered to be a form of
mergers and acquisitions, which places them within the scope of the
competition law. In this process, competition law must be considered as a tool
to prevent any negative effects of privatization on the market and should be
used to restructure the market.”’ Therefore, the involvement of the Competition
Authority”’ in privatization is essential; the success of privatization in Turkey is
highly affected by the decisions of the Competition Board. Successful
privatization requires a full understanding of the regulations and operating
policies of the Competition Authority in Turkey.

In general, the involvement of the Competition Authority in the privatization
process will be under the provisions dealing with merger and acquisition control

" See Rahul Dhumale and Ajit Singh, Competition Policv, Developments and Developing
Countries, available at http://www.gina.gov.gy/epalink/ TRADE-
RELATED%20AGENDA%207.pdf (last visited Apr. 3. 2010).

" Turkish Damigtay File 1995/135, Decision 1995/53 (1" Chamber, Jul. 17,1995). In this article
the Turkish name of the Court will be used. Often, the English term “Council of State” is used
because it is similar to the French Counseil d'Etat. However, the name refers mainly to other
functions performed by the body regarding administration of the state. However, for the purposes
of this article, the Damistay (particularly the 13™ Chamber) also serves as the high administrative
court for privatization and competition law matters.

2 Oz, supra note 1. at 49.

*' “The Competition Authority having a public legal personality, and an administrative and
financial autonomy is established in order to ensure the formation and development of markets for
goods and services in a free and sound competitive environment, to observe the implementation
of this Act, and to fulfil the duties assigned to it by the Act.” Competition Act, art. 20. The duties
of the Authority also includes “permitting mergers and acquisitions.” /d., art. 27.
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contained in Article 7 of the Competition Act, which provides the general
framework:

[tlhe merger of two or more undertakings, aimed at creating a
dominant position or strengthening their dominant position, as a
result of which, competition is significantly decreased in any
market for goods or services within the whole or a part of the
country, or acquisition, except acquisition by way of inheritance,
by any undertaking or person, of another undertaking, either by
acquisition of its assets or all or a part of its partnership shares, or
of other means which confer it/him the power to hold a managerial
right, is illegal and prohibited....The Board shall declare, via
communiqués to be issued by it, the types of mergers and
acquisitions which have to be notified to the Board and for which
permission has to be obtained, in order them to become legally
valid.

Consequently, the Competition Authority promulgated the Communiqué on
the Mergers and Acquisitions Calling for the Authorization of the Competition
Board in 1997 (1997/1, Mergers and Acquisitions Communiqué). However, the
Communiqué covers mergers and acquisitions without any specific reference to
enterprises under the privatization plan.

There are fundamentally characteristic differences between examining the
privatization of state-owned enterprises and examining mergers and acquisitions
conducted in the open market. The Turkish Constitution requires all state
agencies to conduct their transactions with an aim of achieving the best possible
‘public benefit’ (kamu yarar1).> The interesting aspects of the public benefit
discussion are that any transaction that violates competitions rules is considered
to be contrary to the public benefit and thus should be annulled.” Considering
these differences, the Competition Authority promulgated in 1998 the
Communiqué on the Procedures and Principles to be Pursued in Pre-
Notifications and Authorization Applications to be Filed with the Competition
Authority in order for Acquisitions via Privatization to Become Legally Valid
(Privatization Communiqué 1998/4). Later, Articles 1 and 7 of the
Communiqué were amended in order to include privatizations conducted by

*? There are specific references to the public benefit theory in the Turkish Constitution. See e.g.
Turkish Const. art. 44-47. Consequently, the Constitutional Court frequently refers to principle of
public benefit principle. See Sarag Orhan, Kamu Yarari Kavrami [Public Benefit], at
http://portall.sgb.gov.tr/calismalar/maliye_dergisi/yayinlar/md/ md139/0.%20SARAC.pdf (last
visited Apr 5, 2010).

2 The Danigtay evaluates the public benefit aspects of administrative transactions. For example,
due to a lack of public henefit, the privatization of the Port of Iskenderun was annulled by the
court. See Damistay, File 2006/4380, Decision 2005/7997 (13" Chamber, Nov. 20, 2006).
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public institutions and organizations” other than by the Privatization
Administration.

The Communiqué is one of the safeguards to prevent privatizations from
being annuliled by the courts. A problem will occur when a privatization is made
without the necessary investigation by the Competition Authority, because
undoing a privatization after completion creates many Eroblems. The problem
of undoing a privatization was clearly stated by a court.” In the CITOSAN case,
it was impossible to restore the conditions before the privatization because the
enterprises had already been handed over to private undertakings.®

The aim of the Privatization Communiqué was stated as facilitating an
efficient competitive environment after privatization. The Communiqué grant a
dual role to the Competition Authority to influence the outcome of the
privatization. First, Article 4 of the Privatization Communiqué requires that
advance notification be submitted to the Competition Board before the tender is
announced to the public, so that the Board can provide their views on the proper
method of the sale of the assets to be privatized. At this stage, the Board acts as
a competition advocate by providing its views on a privatization plan.
Accordingly, the Privatization Communiqué specifically provides for
consultation in the first period of the privatization process, before tender offers
are released to the public. Second, the Competition Board acts as a law
enforcement agency, issuing binding decisions regarding particular transactions
under the mergers and acquisitions control provision in Article 7 of the
Competition Act.”” However, the Privatization Communiqué covers only
mergers and acquisitions. In other words, the issue and relationship between
competition and privatization laws is considered only under the narrow concept
of mergers and acquisitions; any other issues that might arise from privatization
are considered under the general realm of competition law.

* “The Administration may authorize organizations to participate in the privatization program
where it is deemed necessary and beneficial by the Administration, provided a clear definition of
principles and methods of such authorization be outlined.” Law 4046, Concerning Arrangements
for the Implementation of Privatization and Amending Certain Laws and Decrees with the Force
of Law, Official Gazette 22124 [Hereafter, Privatization Act], Nov. 27, 1994, art. 4.

% Ankara Administrative Court, File 1998/773, Decision1999/101 (6" Chamber, Feb. 23, 1999).
% After the annulment of privatization of 5 cement factory belongs to CITOSAN, the responsible
public authority decided that “since all the transactions of sales and hand-over to private
enterprises are completed, there is a legal and practical impossibility to apply the court’s decision.
Thus, it is impossible to enforce any administrative decision on the company which is not a part
of the dispute.” See Higher Planning Council, Decision 90/1, Mar. 7, 1990, cited by Tan, supra
note 7, at 26.

7 See OECD, Competition Law and Policy In Turkey, 8 OECD JOURNAL OF COMPETITION LAW
AND PoLICY 227 (2006)[hereinafter “OECD”].
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At this stage, it is important to point out the role of the Danigtay in the
privatization process. As a general rule, decisions of independent administrative
authorities (including the Competition and Privatization Authorities) are
appealed to the Danigtay as an administrative appellate court. During the last
decade, the Damigtay has established case law precedents and interpretations
regarding decisions of these authorities. It is essential to understand and
evaluate the decisions of the Damistay as the high administrative court because,
in Turkey, almost all privatizations are taken to the court by anti-privatization
movements, usually led by labor unions. Thus, the Damstay usvally makes the
final decision on the validity of privatization decisions. Accordingly, the tender
conditions of a proposed privatization should be well-prepared in order to avoid
annulment of the privatization decisions by the Danistay. In recent years, many
privatization decisions have been annulled due to procedural and substantial
deficiencies. In short, the Danistay has played an important role in establishing
the competition rules in Turkey and will continue to play this role for the
foreseeable future. Next we will examine specific rules produced by the
Competition Authority within the context of the Privatization Communiqué.

I1I. APPLICATIONS TO BE FILED WITH THE
COMPETITION AUTHORITY FOR ACQUISITIONS
VIA PRIVATIZATION

A. Scope of the Privatization Communiqué

The scope of the Communiqué is stated in Article 2 as:

excluding the cases listed below, any transfers such that all or a
part of the partnership shares or the other rights and instruments.
Cases not caught by this Communiqué are as follows:

Transfers to public institutions or organizations,
including local administrations;

Transfer of real estates not aimed at producing goods or
services;

Sales at capital markets abroad;
Public offering;

Provided that provisions in the legislation regarding
capital markets are reserved, block sales including
delayed public offering whose duration does not exceed 3
years;

Transfers to employees;
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Normal sales and/or sales upon special order that do not
create a change in the control of an undertaking in the
stock market;

Sales to investment funds of securities and/or investment
partnerships of securities

The interpretation of Article 2 reveals that the scope of the application of the
Communiqué is limited to mergers and acquisitions, Public offerings and sales
in stock and capital markets are excluded from the scope of the Communigué.
By doing that, the Authority limits the application of the Communiqué to just
the immediate effects of privatizations while further effects that might emerge
with the creation of dominant enterprises through share accumulations of a
privatized undertaking by monopolistic enterprises are not considered.
Considering that the first stage of the application to the Competition Authority
is for consultancy purposes, the scope of the Communiqué should have been
made broader.

However, this limited scope of the Privatization Communiqué should not
lead to a misunderstanding that capital market and stock market sales are
completely uncontrolled. For example, the Capital Markets Board of Turkey has
produced specific regulations for privatization through public offering.”®
However, these regulations usually cover the issues regarding the regulatory
power of the relevant public body; they do not give the necessary attention to
concerns arising from competition law,

B. Transactions Made by the Competition Board after an
Application

Article 7 of the Competition Act gives the Competition Board the power to
regulate “via communiqués to be issued by it, the types of mergers and
acquisitions which have to be notified to the Board and for which permission
has to be obtained, in order them to become legally valid” and Article 27/d
grants the Board the authority “to permit mergers and acquisitions.” According

* For example, the Turkish Capital Market Board must grant special permission for privatization
through public offering.
In the sale of shares through public offering including the public offerings relating
to privatization, the principles other than those laid down in this Communiqué
may apply on the issues concerning the periods regarding sales and
announcement, methods of ads, releases and payments for shares by taking into
consideration the characteristic and the amount of the public offering as well
provided that they are approved by the Board.
Turkish Capital Markets Board., Public Offering Communiqué on Principles Regarding
Registration with the Capital Markets Board and Sale of Shares. Communigué 1/27, promulgated
in Official Gazette 23524, Nov. 15, 1998, art. 33 (Special Cases in Public Ofterings).






