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Abstract

This article analyzes a very recent decision of the Turkish Constitutional
Court that struck down the constitutional amendment adopted fo allow women
students to wear headscarves in higher education institutions. For the analysis
of the decision, two concepts from the positivist legal theory are invoked, that
Is, the Grundnorm of Hans Kelsen and the Rule of Recogrition of Hart, which
seem — in a way — to be related to the decision. At the same time, the concept of
constituent power, which is appeafed to in the reasoning of the Court, is also
dealt with briefly. As a result of the analysis, the conclusion is that the two
concepts in legal theory lead to rwo differens results, in that while the
Grundnorm of Kelsen and his theory at large seems to support the idea that the
decision of the Court is incompatible with his pure theory of law, Hart's
concept of the Rule of Recognition, on other hand, seems to suggest that it is
compatible with the decision. At the same time, the decision also poses some
important problems from the perspective of the theory of constitutional
democracy, which is, to some degree, examined in the article.

Ozet

Bu makalede, Anavasa Mahkemesinin, yiksek odfretim kurumlarinda
ogrencilere tirban takmaya izin vermeyi ama¢lavan anayasa dedigikliklerini
iptal eden karari incelenmistir. Kararin incelenmesi bakimidan, kararla bir
bicimde ilgili oldugu goriilen pozitivist hukuk felsefesi alanindaki iki kavrama,
Hans Kelsen'in temel normu ve Hart'in tarmima kuralina, karari analiz etmek
icin bagvurulmustur. Aym zamanda, Mahkeme gercheesinde kullamlan kurucu
iktidar kavram da kisaca ele almmistir. Inceleme somucu, hukuk teorisi
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alamindaki iki kavramin iki farklh sonuca ulasmaya izin verdigi goriilmiistiir.
Yani, Kelsen’in temel norm kaveammun ve genel olarak onun feorisinin,
Mahkeme kararvun saf hukuk teorisiyle uyusmadigi fikvini; ote yandan Hart'm
tamma kurall kavraminm ise, Mahkeme kararmm bu kavramla wyumiu oldugu
fikrini destekledigi sonucuna wlasdmigtir. Bununla birlikte, karar, anayasal
demokrasi teorisi bakimindan bazi énemii sovunlar dogurmakta ve by sorunlar
makale icinde belli olciide incelenmektedir.
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L. INTRODUCTION

On February 9, 2008, the Turkish Grand National Assembly (TGNA)
enacted a law (hereinafter ‘the constitutional amendment’ or ‘the amendment’),
which amended two articles of the Constitution. The amendment was signed
into law by the President and promulgated in the Official Gazette.' The main
purpose of the amendment was to allow women students in institutions of
higher education to wear headscarves, which they had not been allowed to do
before, at least jegally.” During the enactment process, there were heated public
debates and demonstrations in favor of and against the constitutional
amendment. Following this, the main opposition party — the Republican
People’s Party (CHP in Turkish) — brought a case concerning the amendment
before the Constitutional Court (hereinafter “the Court™) to be annulled. The
Court, in its decision,’ found the constitutional amendment unconstitutional in
terms of its substance.”

" Law $735. promulgated in Official Gazette 26796, Feb. 23. 2008.

* See Justification for the Constitutional Amendments at htip/fwww2.tbmm.gov.tr/ d23/2/2-
0141 pdf: see the miputes of the TGNA  see  at  hip//wwwtbmm.gov.ir/
develop/owa/tutanak g _sd.birlesim_baslangic?PAGE1=1&PAGE2=1&p4=20078&p5 =B; see
also  the Report of the Sub-commission on the Constitution at  hip//iwww.
thmm.gov.ir/sirasayi/donem23/yit01/ss10 lm.him (last visited Mar. 31, 2010).

* Turkish Constitutional Court, File 2008/16. Decision 2008/116. published in Official Gazette
27032, Oct. 22, 2008.

*1n fact, this was not a new issue for the Court. because the Court, as demonstrated in the
decision. had annulled a number of constitutional amendments under the 1961 Constitution. Yet
this decision is the only example in which a constitutional amendment was annulled under the
1982 Constitution. On the historical aspects, see Ergun Ozbudun. Anagyasa Degisikiikierinin
Yargisal Denetimi [Judicial Review of Constitutional Amendments], DALY ZAMAN, May 8, 2008;


http://www2.tbmm.gov.tr/
http://www.ibmm
http://gov.tr/
http://tbmm.gov.tr/sirasayi/donem23/yil01/ssl01m.htm
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Following this decision, the discussion on ‘can a constitution be
unconstitutional” or, more precisely, ‘can a constitutional amendment be struck
down by a constitutional court in terms of its substance in a constitutional
democracy’ has become an important and controversial legal and political
question in Turkey. While the idea and practice of striking down (ordinary)
statutes have been also considered to be controversial and has been discussed
extensively in the legal and political literature,® this decision of the Court has
exacerbated the discussion and taken it in another direction. This paper will thus
analyze the Court’s decision in order to contribute to this discussion.

The discussion that the Court’s decision has triggered is important to
scrutinize from the perspectives of legal, more precisely from the viewpoint of
legal positivism, as well as of political theory. For the issue at stake, these two
fields seem to be inseparable from each other in analyzing the decision, and
therefore pose certain questions. From the perspective of political theory, the
decision presents some challenges in a constitutional democracy. At first glance,
it poses the question of who has the ultimate ‘say” on the political choices of the
political entity at the constitutional level. Other questions follow: what shall the
limits of the jurisdiction of a constitutional court and a parliament be? To what
extent can representatives amend a constitution, and so on?

Questions related to legal theory are intertwined with those posed by
political theory. A few examples are: what are the limits of judicial
interpretation on constitutional amendments in a democratic system? More
importantly, what is the ultimate source of a legal system and who decides what
it ‘is”” or ‘ought to be’? What are the sources of legal validity, and so on? These
questions are just a few important examples, and therefore, the list is not
exhaustive. Despite the importance of these questions, it is, however, not
possible to provide answers to all of them comprehensively in one paper. Yet,
an attempt to answer some of them, concerning mostly with the legal theory,
will be provided below.

regarding decisions of the Turkish Constitutional Court in which constitutional amendments have
been annulled, see Kemal Gazler. JUDICIAL REVIEW OF CONSTITUTIONAL AMENDMENTS — A
COMPARATIVE STUDY 40-47 (Ekin Press, Bursa. 2008).

5 Gary Jeffrey Jacobsohn, An Unconstitutional Constitution? A Comparative Perspective, 4 INT'L
J. ConsT. L. 460, 460 (2006). For a comprehensive and comparative account on this issue, see
Gozler, supra note 4.

® For discussion on the legitimacy of constitutional (or judicial) review see Robert Dahl,
DEMOCRACY AND ITS CRITICS, 187-91 (Yale University Press, 1989). For a slightly different
discussion on the same topic, see Wojeiech Sadurski, Judicial Review and the Pratection of
Constitutional Rights, 22 OXFORD J. LEGAL STuD. 275 (2002). For an account of a strong
objection against constitutional review. see Jeremy Waldron, The Core of the Case Against
Judicial Review, 115 YALE L. J. 1346 (2006).
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Although the Court’s decision can be simply considered and analyzed from
the perspective of legal or constitutional interpretation, the goal, and thus the
approach, of this paper will be, however, different. When considered merely
from the constitutional interpretation perspective, the Court decision seems to
approve of the idea that in plural societies, the issue of constitutional
interpretation is very vital for society. Hence, as Michel Rosenfeld argues in his
book Just Interpretations, that in modern polities (and plural societies), the
conflict concerning (just) legal interpretation would be encountered primarily in
the field of constitutional adjudication.” Although Professor Rosenfeld focuses
mainly on US jurisprudence (and thus a post-modern society with his term), this
determination is aptly applicable to the Turkish jurisprudence as proven by this
decision of the Turkish Constitutional Court. This is but another issue. So, it
should be noted at the outset that the chief concern of this paper will not be the
aspect of (constitutional) interpretation, even though the decision of the Court is
important to analyze from that perspective as well."

In the following part, the contents of the constitutional amendment, and then
the decision of the Court, will be presented after giving a short historical
narrative on why the enactment of the constitutional amendment was deemed
necessary. Next the reasoning of the Court behind the decision will be
summarized and then will be examined in the second part. To do this, the
analysis will first focus on the concept of constituent power, since it was
invoked in the reasoning of the Court as the point of departure. Following this,
the decision will be again examined under the concepts of the Grundnorm of
Hans Kelsen and the ‘Rule of Recognition’ of H. L. A. Hart. Both of these
concepts are considered to be within the positivist legal theory, which provide
some guiding thoughts concerning the Court’s decision, in which the Court
relied on the principle of secularism as its main reasoning when annulling the
constitutional amendment.” Invoking the principle of secularism, as seen in the

" Miche) Rosenfeld, JUST INTERPRETATIONS: LAW BETWEEN ETHICS AND POLITICS 3 {University of
California Press, 1998).

¥ On the topic of constitutional interpretation, see e. g Samuel Freeman, Constitutional
Democracy and the Legitimacy of Judicial Review, 9 LAW PHILOS. 327 (1990-1991); Leslie F.
Goldstein, Judicial Review and Democratic Theory: Guardian Democracy vs. Representative
Democracy, 40 WESTERN POLIT. QUART. 391 (1987); John B. Gates and Glenn A. Phelps,
Intentionalism in Constitutional Opinions, 49 PoLIT. RES. QUART. 245 (1996); Dennis I.
Goldford, The Political Character of Constitutional Interpretation, 23 POLITY 245 (1990);
Thomas C. Grey, Do We Have an Unwritten Constitution?, 27 STAN. L. REv. 703 (1974); Ronald
. Fiscus, Of Constitutions & Constitutional Interpretation, 24 PoOLITY 313 (1991); see also
Osman Can, Angvasayr Degistirme ve Denetim Sorunu [The Question of Amending ithe
Constitution and Its Review], 62 ANKARA UNIVERSITESI SBF DERGISI [JOURNAL OF THE ANKARA
UNIVERSITY SCHOOL OF SOCIAL SCIENCES] 101, 129-136 (2007).

® The perception of secularism in Turkey is a rigid one, which could be conceived as the
equivalent of the France’s laicité. In fact, in Turkey, instead of using the word ‘secularism’ or
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decision, makes it relevant to use these two concepts together to seek whether
the ultimate source of the legal system in Turkey originates from the principle
of secularism, since, according to the decision, the principle of secularism is
considered to be superior to the other constitutional norms. Finally, in the last
part, remarks by a few scholars involved in the matter of unconstitutionality of
constitutional norms/amendments will be presented briefly in order to bring a
comparative aspect to this issue, which will be followed by brief concluding
remarks.

II. THE CONSTITUTIONAL AMENDMENT AND THE
DECISION OF THE COURT

A. Background to the Constitutional Amendment

In order to properly understand why the TGNA passed this constitutional
amendment, it is necessary to give a brief overview on its background. The
amendment was enacted because a number of unsuccessful attempts had been
made by previous governments to bring a solution to the headscarf challenge by
different (ordinary) parliamentary statutes. One of the previous attempts
resulted in the annulment by the Court of the statute enacted for this purpose.
The Court’s reasoning, in this decision of invalidation' then, had focused on
the importance of the principle of secularism for the Turkish legal system and
used it as the basis for the annulment. In that decision, the Court found the text'’
in question then to be unconstitutional, and annulled it accordingly. The Court
found another enacted statute to be constitutional'” but reached the conclusion
that the statute"” under consideration then did not allow women students to wear
headscarves.

Following these decisions by the Court, the practice favored banning the
headscarf from the universities, and subsequently, the Higher Education

*secular’, the French word ‘laicité or ‘laic’ seems more appropriate to use as the concept itself
was also inspired from France. For a comparison between these words, see Gérard Bouchard and
Charles Taylor, BUILDING FOR THE FUTURE — A TIME FOR RECONCILIATION (Quebec Commission
for Accommodation Practices Relative to Cultural Differences, 2008), available at
http://www.accommodements.qc.ca/  documentation/rapports/rapport-final-abrege-en.pdf  (last
visited Mar. 31, 2010).

' Turkish Constitutional Court, File 1989/1, Decision 1989/12, Mar. 7, 1989.

'" *Modern dress and appearance shall be compulsory in the rooms and corridors of institutions of
higher education, preparatory schools, laboratories, clinics and polyclinics. Covering the neck and
hair with a veil or headscarf due to religious conviction is free.” Law 3511, published in Official
Gazette 20032, Dec. 27, 1988.

2 Turkish Constitutional Court’s Decision, File 1990/36, Decision 1991/8, Apr. 9, 1991.

13 «“Choice of dress shall be free in institutions of higher education, provided that it does not
contravene the laws in force.” Law 3670, published in Official Gazette 20679, Oct. 28, 1990.


http://www.accommodements,qc,ca/
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Council of Turkey issued a circular in 1997 that reinforced the prohibition of
headscarves in higher education. After these events, a case was brought before
the European Court of Human Rights (ECHR) by a Turkish woman student,
Leyla Sahin, in [998, in which she claimed that prohibiting the headscarf was
contrary to her freedom of religion and of expression and the right to education
as guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms (Convention). The ECHR (the Grand Chamber)
decided the case in 2005, holding that the banning of the headscarf in Turkey
was not contrary to the rights and freedoms protected by the Convention." As a
resitit of all of these events, the pro-Islamic political party in power (the Justice
and Development Party, AKP in Turkish} at that time concluded that the only
way to resolve the problem was to amend the Constitution. Accordingly, it
drafted the needed constitutional amendment and submitted it to the TGNA to
be adopted.

B. Content of the Constitutional Amendment

The constitutional amendment under consideration was very short; it
contained only two substantial articles. But before presenting their contents, let
us refer to the relevant constitutional articles, which are important to understand
the significance of (and also some challenges arisen from) the decision. The
first relevant article, which regulates the functions and power of the Court, is
Article 148 of the Turkish Constitution.” From the wording of Article 148, it is
clear that the Constitution does not confer the power on the Constitutional Court
to review a constitutional amendment regarding its substance. Article 148 sets
forth that a constitutional amendment can be reviewed only concerning the
procedure and form requirements as stipulated in Article 175."

" The ECHR referred to the theory of margin of appreciation in its decision. Therefore. as
opposed to the common misunderstanding of the Leyla Sahin decision that the CCHR banned the
headscarf in Turkey. the legally more appropriate understanding and imterpretation of the decision
is that the ban on wearing headscarf in Turkey was not deemed by the ECHR to be a breach of the
rights and freedoms protected by the Convention. Thus, its allowance requires making another
evaluation from the perspective of the Convention. Leyla Sahin v. Turkey. App. 44774/98, Nov.
10 (2005) /Grand Chamber) For recent discussion on the theory of margin of appreciation in
Turkey, see Murat Ttimay, The Margin of Appreciation Doctrine Developed by the Case Law of
the European Court of Huwnan Rights, 5 ANKARA L. REv, 201 (2008).

"* Article 148. The Constitutional Court shall examine the constitutionality, in respect of both
form and substance, of laws, decrees having the force of law, and the Rules of Procedure of the
Turkish Grand National Assembly. Constitutional amendments shall be examined and verified
only with regard to their form.

The official text of the Turkish Constitution in English can be found at
http://www.byegm.gov.tr/mevzuat/anayasa/anayasa-ing.htm (last visited Mar, 28 2010).

' Article 175. Constitutional amendments shall be proposed in writing by at least one-third of the
total number of members of the Turkish Grand National Assembly. Proposals to amend the


http://www.byegm,gov.tr/mevzuat/anayasa/anayasa-ing.htm
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The provision of the first article of the constitutional amendment, which was
intended to be added after the term ‘proceedings’ in the fourth paragraph of
Article 10,'” was proposed to read “and in utilization of all forms of public
services.” The second article of the amendment was intended to be an insertion
into Article 42,' dealing with ‘the right and duty of training and, which was
proposed to read: “No one should be deprived of the right to higher education
due to any reason not explicitly written in the law. Limitations on the exercise
of this right shall be determined by the law.”

C. Decision of the Court and its Reasoning

The Court found the constitutional amendment to be contrary to the principle
of secularism enshrined in Article 2 of the Turkish Constitution, with reference
to Article 4" that lays down the unamendable constitutional provisions, of
which Article 2 is one. Article 2 of the Constitution determines the
characteristics of the Republic and reads:

The Republic of Turkey is a democratic, secular and social state
governed by the rule of law; bearing in mind the concepts of public
peace, national solidarity and justice; respecting human rights;

Constitution shall be debated twice in the Plenary Session. The adoption of a proposal for an
amendment shall require a three-fifths majority of the total number of members of the Assembly
by secret ballot, The consideration and adopting of proposals for the amendment of the
Constitution shall be subject to the provisions governing the consideration and adoption of
legislation. with the exception of the conditions set forth in this article... .

"7 Article 10. All individuals are equal without any discrimination before the law, irrespective of
language. race. color, sex, political opinion. philosophical belief, religion and sect, or any such
considerations.

Men and women have equal rights. The State shall have the obligation to ensure that this equality
exists in practice.

No privilege shall be granted to any individual, family. group or class.

State organs and administrative authorities shall act in compliance with the principle of equality
before the law in all their proceedings.

'® Article 42. No one shall be deprived of the right of learning and education.

The scope of the right to education shall be defined and regulated by law,

Training and education shall be conducted along the lines of the principles and reforms of
Atatiirk, on the basis of contemporary science and educational methods, under the supervision and
control of the state. Institutions of training and education contravening these provisions shall not
be established.

The freedom of training and education does not relieve the individual from loyalty to the
Constitution. ...

' Article 4: The provision of Article 1 of the Constitution establishing the form of the state as a
Republic, the provisions in Article 2 on the characteristics of the Republic, and the provision of
Article 3 shall not be amended nor shall their amendment be proposed.
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loyal to the nationalism of Atatiirk, and based on the fundamental
tenets set forth in the Preamble. [emphasis added]

In its decision, the Court examined, first, whether or not the constitutional
amendment met the formal and procedural requirements laid down in Article
175 of the Constitution, and decided that the constitutional amendment met
them. It then moved to scrutinize the substance of the amendment.

Although reviewing the substance of a constitutional amendment is not,
according to very wording of Article 148 of the Constitution, within the Court’s
jurisdiction, the Court did so in this case and justified it in a controversial way
in the decision. The controversial aspect of the justification to note at this point
is that the Court — when it decided to examine the substances of the
constitutional amendment, therefore found doing so to be within its jurisdiction
— remarked that since Article 4 stipulates that Articles 1, 2, and 3 cannot be
amended nor their amendment be proposed, it is this latter provision on which
the Court based its reasoning in reviewing the substances of the amendment. In
other words, according to the Court, in order to find out whether or not the
substance of the adopted amendment aimed at changing (undermining) the
contents of unamendable provisions of the Constitution, it was necessary to
examine the substance of the amendment.

In annulling the constitutional amendment, the Court established a number
of key points of reasoning. First of all, the Court made a distinction between the
constituent power and the constituted power and determined that the latter has a
limited capacity; namely, that the latter is bound to the framework and
boundaries drawn by the former. This reasoning refers to the idea that the
constituted power cannot amend the unamendable provisions determined by the
constituent power. This is not an odd determination, which means that if the
Parliament attempts at changing an unamendable provision directly, it will go
beyond its competence,zo and therefore, that constitutional amendment will be
subject to annulment by the Court. However, what was more striking and
controversial in the Court’s decision was that the constituted power — meaning
the Parliament — is also prohibited from amending other provisions of the
Constitution as a result of which is that the unamendable provisions would be,
indirectly, affected or changed as is the case for the Court in the present
decision.

* Christoph Méllers points out the same issue for Germany. He says that the constituent power is
present in the very nature of “the eternity clause’ of the constitution, which is Article 79/3 and
accordingly, Article 20 and Article | cannot be amended. Christoph Mallers. We Are (Afraid of)
the People: Constituent Power in German Constitutionalism, in THE PARADOX OF
CONSTITUTIONALISM — CONSTITUENT POWER AND CONSTITUTIONAL FORM 97 (Martin Loughlin and
Neil Walker, eds., Oxford University Press, 2007).
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The second and presumably the most important reasoning of the Court rested
on the principle of secularism set forth in Article 2 of the Constitution. On this
issue, the Court emphasized that a secular state, like Turkey, cannot invoke
religious conviction when performing its legislative function, namely, the
source of the legal rules cannot stem from a religion in a secular state.
Therefore, it found that the substance of the amendment — but in fact the
motivation or intention of the Parliament, i.e. allowing women students to wear
headscarves, to be contrary to the principle of secularism.

The third reasoning is based on a hypothetical assumption that if women
students were allowed to wear headscarves, then public order could be
destroyed, because the wearing of headscarf could be used as a tool to pressure
those (students) who do not wear it. As a consequence of this third reasoning,
the right of education of others would be negatively affected or restrained, and
this would thus be contrary to the democratic nature of the Republic of Turkey
and the principle of respect for human rights as enshrined in Article 2. This
reasoning is obviously open to empirical investigation; it seems that this last
reasoning was influenced by the decision of the ECHR, which was used as a
reference in the Court’s decision. It should be, however, noted that this last
reasoning of the Court is beyond the scope of this article, although its analysis is
also important from, inter alia, the perspective of the constitutional
interpretation.”’

III. ANALYSIS OF THE DECISION

The challenges arising from the Court’s decision center on two points that
will be analyzed in this part. The first challenge concerns political theory and it
revolves around the concept of constitutional democracy.” In the classical
doctrine of constitutional democracy,” the ultimate source of sovereignty is

2 As a critique of this reasoning. it can be stated that this determination of the Court that the
wearing of the headscarf will he a tool for pressure is a matter of empirical question, which was
put aside by the Court. The ECHR appealed to a similar reasoning in the Leyla Sahin decision. On
this issue, see Kerem Altinparmak and Onur Karabanogullan. Affer Sahin: The Debate on
Headscarves is not Over, Levla Sahin v. Turkey, Grand Chamber Judgment of 10 November
2003, Application No. 44774/98. 2 EUR. CONST. L. REV. 268 (2006).

™ Sam Brooke, Constitution Making and Immutable Principles, 53-57 (2005) (unpublished
Master Thesis, Tufts University) (on file with author).

B “Constitutional democracy usually refers to a set of political institutions. A regime is called
democratic if members of the legislature are selected through periodically held elections, if the
vast majority of the nation’s adult population has the right to vote as well as to run for offices, if
the electorate may choose between a number of competing candidates, if lawmaking is the
prerogative of elected representatives, and so on. In a constitutional regime, the provisions
regulating the legislative process itself cannot be amended through the normal procedures of the
legislation but certain special procedural requirements musi be satisfied. Thus, ‘democracy,’
when combined with the adjective “constitutional,” refers to a specific arrangement of political






